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PREFATORY NOTE 


It is the purpose of this publication to make available to the public, 
in an orderly and accessible form, decisions issued under regulatory 
laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Com- 
modity Exchange Act (7 U.S. C. 1940 ed. 1 et seg.), the Federal Seed 
Act (7 U. S. C. 1940 ed. 1551 et seg.), the Grain Standards Act 
(7 U.S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 1921 
(7 U.S. C. 1940 ed. 181 e¢ seg.), and the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). These statutes 
are now administered by War Food Administration created by Execu- 
tive Order No, 9334, April 19, 1943 (8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. Copies of monthly 
issues beginning with January of 1942 and annual bound volumes of 
the decisions will be available through the Superindent of Documents, 
U.S. Government Printing Office, Washington, D. C. 
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(A. D. 412) 


In re INTERNATIONAL Darry Company et al. AMA Doc. Nos. 41-2-34-5. De- 
cided June 28, 1943. 


Classification of Milk. On the basis of the record, it is held that the classifi- 
cation of the petitioners’ buttermilk in Class II by the market administrator 
was not shown to be improper, but the petitioner’s cream sold to candy manu- 
facturers and bakeries should have been classified by him in Class III, instead 
of Class II, and, since the hearing record on the issue raised by standardization 
is confusing, it is ordered that a new hearing on this phase of the proceeding 
shall be held in accordance with the applicable rules of practice. 


PRELIMINARY STATEMENT 


These are proceedings under the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricul- 
tural Marketing Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 
et seq.).' The petitioners are handlers of milk subject to regulation 
under Order No. 41,? regulating the handling of milk in the Chicago, 
Illinois Milk Marketing Area, issued by the Secretary of Agriculture 
under the act, and they appeal in these proceedings from certain de- 
terminations and rulings of the market administrator, the officer 
who administers the order. A consolidated hearing upon the peti- 
tions was held December 17 and 18, 1940, before a presiding officer 
designated by the Secretary. 

From the petitions and the hearing, it is seen that all four of the 
petitioners complain of the method used by the market administrator 
in computing the quantity of milk to be classified and priced. Capitol 
Dairy, Western Dairy and Hunding Dairy complain also of the mar- 
ket administrator’s requirement that buttermilk be classified as Class 
II rather than Class ITI milk. Western Dairy further complains of 
the market administrator’s action in requiring cream sold to bakeries 
and candy manufacturers to be classified as Class II instead of 
Class ITI. 

The complaint with respect to the market administrator’s method 
of computing the quantity of milk to be classified and priced arose 
from the practice of the petitioners in standardizing milk downward, 
that is, by lowering the butterfat content of milk distributed as Class 
I below the butterfat content of milk received from producers. 

The market administrator classified in Class I the quantities of 
milk sold as Class I. He then used the average butterfat test of milk 

17 U.S.C. A. 601-659, inclusive. 

2The order which was effective at the time of the events concerned in this proceeding 
appears in Title 7, Ch. TX, sees. 941.0-941.13, inclusive, 1939 Supplement, Code of Fed. 
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received by the handler to determine the quantities of milk used in 
Class II and Class III. Since the petitioners’ Class I milk had been 
standardized downward, this resulted in an excess of sales over re- 
ceipts and the market administrator gave a credit for this excess at 
the Class IIT price. 

The petitioners contend that in ascertaining the quantities of milk 
utilized in Classes II and IIT, the “residue” method should have been 
used or that the credit for the excess of sales over receipts should be 
at the rate of $1.40 per hundredweight, if the market administrator’s 
method is used, rather than the lower Class III price. Under the 
“residue” method, the number of pounds of milk used in Class IT and 
Class III is ascertained by dividing the butterfat used in Classes IT 
and III by the difference between the quantity of milk received from 
producers and the quantity distributed as Class I. This gives a factor, 
or butterfat test, which is used to calculate the milk equivalent of the 
number of pounds of butterfat in Class II and Class III products. 
In other words, milk utilized in Classes II and III is that number of 
pounds of milk which at the automatically increased, or “residue”, 
butterfat, would balance sales with receipts. The credit of $1.40 per 
hundredweight is claimed to be the price paid by the petitioners for 
butterfat in excess of 3.5 percent under section 941.8 (b) of Order No. 
41. The petitioners allege that this amount is what they paid for 
the butterfat in the excess of sales over receipts and that they should 
receive this credit instead of a credit at the Class III price, if the 
residue method is not followed. 

The record made on this complaint of the petitioners is by no 
means a model of clarity. After the opening of the hearing, counsel 
for the Dairy Division, Agricultural Marketing Administration, De- 
partment of Agriculture (now the Dairy and Poultry Branch, War 
Food Administration, Department of Agriculture), and counsel for 
the petitioners stipulated the problems for adjudication. This stipu- 
lation begins on page 25 of the transcript of the hearing. As a part 
of the stipulation, it was agreed, as shown on page 27 of the transcript, 
that the petitioners received milk from producers for the period Sep- 
tember 1, 1939 to July 1, 1940, having a higher butterfat content than 
the average test of the milk for the entire Chicago Marketing Area as 
shown by Exhibits B and C to the stipulation. These exhibits show, 
however, that the butterfat content of milk received by the Western 
Dairy Company for the months of September, October, November 
and December 1939, and January 1940, was below the average but- 
terfat test for all milk received for the Chicago Marketing Area. The 
butterfat tests of the Western Dairy Company for the remaining 
months of the period were not shown. 

Similarly the butterfat tests of the Hunding Dairy and the Inter- 
national Dairy for September and October 1939 were be/ow the 
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averages for the market for these months. The butterfat tests of 
milk received by the petitioners for the months March to June 1940, 
inclusive, were not shown. In the stipulation, it was also agreed 
that the petitioners were enabled to standardize milk downward by 
adding skim milk to decrease the butterfat content of milk received 
from producers. 

After this stipulation was made a part of the record, Lowell D. 
Oranger testified for the Hunding Dairy Company, Francis J. Spach- 
man on behalf of the International Dairy Company, and Irving E. 
Berlow for the Capitol Dairy Company. Each of these persons per- 
formed accounting services for the petitioner represented. In gen- 
eral, they testified that the “residue” method should be followed in 
ascertaining the quantities of milk utilized in Classes IT and III, or 
that, if the market administrator’s method is followed, the credit for 
the excess of sales over receipts should be at the rate of $1.40 per 
hundredweight. They contended that the market administrator’s 
credit for this excess at the Class III price had the effect of charging 
the petitioners more for their milk than handlers not standardizing. 

In answer to a question put to him by counsel for the Dairy Divi- 
sion, Mr. Spachman stated that he believed that the method used 
by the International Dairy Company for reducing the butterfat con- 
tent of Class I milk was different at different times, that sometimes 
cream was drawn off the top of a storage tank and that at other 
times the petitioner would have two tanks of- milk, the tank with the 
lower butterfat content being used for Class I purposes. This is in 
conflict with the provision of the stipulation referred to above to the 
effect that the butterfat was reduced by adding skim milk. 

On the second day of the hearing, the transcript of the hearing, 
certified to us correct by the presiding officer, shows the following 
colloquy (p. 111): 

“Mrs. Myers (counsel for the Dairy Division) : We wanted to make 
a short statement to which Mr. Nonnamaker and I have agreed for 
the purpose, we hope, of clarifying the question that is before the 
presiding officer. 

“Presipine Orricer Girrorp: I will be glad to hear it. 

“Mrs. Myers: It is agreed that the method of classification of stand- 
ardized milk as determined by the Market Administrator was correct, 
but that the Class IIT credit allowed petitioners by the Market Admin- 
istrator does not reflect what petitioners have had to pay for butterfat 
which they have used in the process of standardization, and said credit 
should actually have been made at the $1.40 rate instead of at the Class 
III rate allowed. 

“Mr. NONNAMAKER agrees with that? 

“Mr. NoNNAMAKER (counsel for the petitioners) : I agree. 

“Mrs. Myers: And I agree for the Department of Agriculture.” 
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Subsequently Irving Weinstein testified on behalf of the Western 
Dairy Company. His testimony on the problem raised by standard- 
ization was about the same as that of the accountants for the other 
petitioners except that he said the market administrator should allow 
a credit for the cost of butterfat between 3.5 and a lower standardiza- 
tion as well as a credit for the cost of butterfat above 3.5. Irving E. 
Berlow was also recalled by the petitioners’ counsel to put in evidence 
an exhibit containing the alleged overcharges to the Capitol Dairy 
Company. 

After the petitioners had finished their presentation of evidence, 
A. W. Colebank, acting market administrator, testified on behalf of 
the market administrator’s method, including the credit at the Class 
III price for the excess of sales over receipts. Counsel for the 
petitioner cross-examined Mr. Colebank and directed his examination 
particularly at the testimony in support of the credit at the Class III 
price. Both this questioning and Mr. Colebank’s testimony seem odd 
if the stipulation quoted above is reported correctly and would be 
completely unnecessary if the parties had agreed that the credit of 
$1.40 per hundredweight was correct. 

There was little evidence introduced on the problems of the classi- 
fication of buttermilk and cream sold to candy manufacturers and 
bakeries. The petitioners contended that the provisions of the order 
require classification of these products in Class III. Herbert H. 
rdmann, a representative of the market administrator, testified that 
the classification by the market administrator in Class II was proper 
because (1) buttermilk could be said to be a “flavored milk drink”, 
(2) Class I and Class II milk were set up as embracing milk and milk 
products to which Grade A health requirements applied, which was 
not the case for Class III products, and that the market administrator 
understood such requirements to apply to buttermilk, (3) it might be 
argued that buttermilk comes under the Class I definition, and (4) 
as between Class II and Class IIT classification of buttermilk, Class 
II classification brings a higher price to producers and is in accord- 
ance with the purposes of the act. In general, the same arguments 
were made by Mr. Erdmann in support of the classification by the mar- 
ket administrator of cream sold to candy manufacturers and bakeries 
as Class II instead of Class III. It was disclosed that many of the 
handlers subject to the order manufacture their buttermilk require- 
ments from skim milk and that the market administrator classified in 
Class III mz/k sold to manufacturers where he understood the health 
requirements did not apply. 

At the close of the hearing, the presiding officer fixed January 23, 
1941, as the final day for the filing of briefs. After several exten- 
sions of time, the petitioners filed a brief on November 27, 1941. The 
Dairy Division did not file a brief. In their brief, the petitioners 
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referred to the colloquy quoted above to show that the Dairy Division 
had agreed that the credit for the excess of sales over receipts should 
be at the rate of $1.40 per hundredweight. 

In his report, the presiding officer made a finding, finding 12, to the 
effect that the market administrator should have allowed a credit of 
$1.40 per hundredweight for the excess of sales over receipts. The 
Dairy Division filed exceptions to this finding and to the conclusions 
therefrom because it claimed this finding was evidently based on the 
stipulation quoted above. It argued that there was a mistake in the 
wording of the stipulation and that the words “the petitioners merely 
contend that” should appear before the words “said credit should 
actually ...” The exceptions pointed out that the attorney who 
appeared for the petitioners was in the armed services and that the 
attorney for the Dairy Division was no longer in the service of the 
Department but that the latter had stated to the Dairy Division that 
the stipulation shouid be read as claimed by the Dairy Division. 

The petitioners filed exceptions to the conclusions of the presiding 
officer with respect to buttermilk and the cream in question, 


FINDINGS OF FACT 


1. The petitioners, International Dairy Company, Capitol Dairy 
Company, Western Dairy Company, and Hunding Dairy Company, 
are all corporations organized and existing under the laws of the State 
of Illinois and for the period pertinent here were handlers subject to 
the provisions of Order No. 41, regulating the handling of milk in the 
Chicago, Illinois Marketing Area. 

2. During the period September 1, 1939 to July 1, 1940, Capitol 
Dairy Company, Western Dairy Company, and Hunding Dairy Com- 
pany reported to the market administrator as utilized in Class IIT un- 
disputed amounts of buttermilk. The market administrator reclassi- 
fied the buttermilk as utilized in Class IT. 

3. During the period September 1, 1939 to July 1, 1940, the Western 
Dairy Company sold undisputed amounts of cream to candy manuface- 
turers, bakeries and similar establishments which were reported to the 
market administrator as utilized in Class III. The market adminis- 
trator reclassified the cream in Class IT. 

4. The definitions of Class I, IT and III milk are found in Section 
941.4 of Order No. 41 and are as follows: 

“Sec. 941.4. Classification of milk. (a) Basis of Classification. 
All milk purchased or received by a handler from producers, associa- 
tions of producers, and other handlers, including milk produced by 
him, if any, shall be classified by the market administrator in the 
classes set forth in paragraph (b) of this section. 

“(b) Classes of Utilization. The classes of utilization of milk shall 
be as follows: 
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“(1) Class I milk shall be all milk disposed of in the form of fluid 
milk, and all milk not accounted for as Class II milk or Class III milk. 

“(2) Class II milk shall be all milk, except skimmed milk, disposed 
of in the form of flavored milk and flavored milk drinks, all milk used 
to produce cottage cheese, and all milk used to produce cream which is 
disposed of in the form of cream (for consumption as cream), ice 
cream, and ice cream mix. 

*(3) Class III milk shall be all milk used to produce a milk product 
other than one of those specified in Class II, and all milk accounted 
for as actual plant shrinkage, but not to exceed 2 percent of the total 
receipts of milk from producers.” 

5. Many of the handlers under Order No. 41 manufactured their but- 
termilk requirements from skim milk. 

6. Bulk milk sold for purposes for which it appeared no health 
regulations applied was classified by the market administrator as 
Class III. 

7. The market administrator understood Grade A health regulations 
to apply to buttermilk and the cream involved. 


CONCLUSIONS 


THE STANDARIZATION PROBLEM 

As seen from the preliminary statement, the hearing record on 
the issues raised by standardization is confusing. The evidence and 
the stipulations as reported in the transcript are contradictory on 
several important matters, in addition to the disputed stipulation 
appearing on page 111 of the transcript of the hearing. True the 
actions of both the Dairy Division and the counsel for the petition- 
ers subsequent to this disputed stipulation indicate that both parties 
did not believe that the credit of $1.40 per hundredweight had been 
agreed to as correct. Nevertheless, this is what the transcript says.* 

We believe it inadvisable to attempt to make findings of fact on 
such a record. We think that a new hearing should be held on this 
phase of the proceeding for the purpose of making a new record 
upon which findings of fact can be made. It is regrettable that the 
matter cannot be disposed of on the present record, especially in 
view of the length of time already taken. However, some of this 
delay was due to the failure of the petitioners to file their brief. 


Tue CLASSIFICATION OF BUTTERMILK 


The question of the proper classification of buttermilk is not easily 
answered. The order itself makes no specific mention of buttermilk 


* Even if this stipulation was intended to mean what it says in the transcript, which is 
highly doubtful from examination of the context, the Secretary, or the person authorized 
to decide for him, is not bound by such a stipulation as to the meaning and legal effect 
of an order issued by the Secretary. The disputed provision of the stipulation is not a 
factual one but a legal conclusion as to what credit should be allowed for the excess of 
sales over receipts. 
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and the record of the promulgation of the order is not of much help. 
Milk is classified in three classes by the order. The definition of 
Class I milk is milk disposed of as “fluid milk”. The Class IT defi- 
nition includes milk disposed of as “flavored milk and flavored milk 
drinks”. The Class III definition includes milk used to produce milk 
products not specified in the Class IT definition. 

The buttermilk under consideration was apparently in fluid form 
and there is an argument of considerable weight that it should be 
classified in Class I since this construction would lend force to a 
primary purpose of the order, namely, the enhancement of returns 
to producers. 

Proceeding to consideration of the Class II definition and consid- 
ering that the little evidence in the record on buttermilk indicates 
that much of the buttermilk sold in the market was manufactured 
from skim milk, it is not unreasonable to construe the words “flavored 
milk and flavored milk drinks” to include buttermilk. One rule of 
statutory construction might be employed to reach the conclusion 
that if the Secretary intended buttermilk to come within the Class 
II definition, he could have specifically so provided. On the other 
hand, another rule of statutory construction could be employed to 
reach the conclusion that the terms “flavored milk and flavored milk 
drinks” mean something more than simply chocolate milk and in- 
clude manufactured buttermilk. On the basis of this record, we con- 
clude that the classification of buttermilk in Class II by the market 
administrator is not shown to be improper. 

CLAssIFICATION OF Cream Sotp TO CaNnpy MANUFACTURERS, BAKERIES, 
Ere. 

As in the case of buttermilk, the answer to the question of the 
proper classification of cream sold to candy manufacturers and 
bakeries depends upon the interpretation of the pertinent provisions 
of the order. Section 941.4 (b) (2) defines Class II milk as“. . . all 
milk, except skimmed milk, . . . used to produce cream which is dis- 
posed of in the form of cream (for consumption as cream), ice cream, 
and ice cream mix.” 

The portion of the Class IT definition quoted above states plainly 
that cream utilized “for consumption as cream” and milk or cream 
used to produce ice cream and ice cream mix shall be classified in 
Class II. The cream was not utilized for ice cream or ice cream 
mix and the only language that could be construed to cover the cream 
as Class IT is “. . . milk used to produce cream which is disposed of 
in the form of cream ‘for consumption as cream’. . .” 

Mr. Erdmann argued (1) that the cream was disposed of by the 
petitioner én the form of cream, (2) that the qualifying phrase “for 
consumption as cream” is a curious way of saying that cream used for 
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manufacturing into butter or cheese shall not be classified in Class IL, 
and (3) that the definitions of Class I and Class II milk were set 
up in the order as embracing milk and milk products to which health 
regulations applied and that the market administrator had no sat- 
isfactory evidence that the health regulations did not apply to the 
sales of the cream in question. He also explained the classification 
by the market administrator in Class III of milk sold for manufac- 
turing purposes as sales which were understood as not being subject 
to health restrictions. 

We think that the arguments advanced by Mr. Erdmann are not 
sufficient to overcome what seems to be the plain language of the 
order. _ The first argument, of course, would apply equally to the 
manufacturing milk classified in Class III. Morever, the form in 
which the petitioner disposed of the milk is not finally determinative 
of its classification under the order. Jn the Marrer or LapysMiTH 
Mixx Propucers’ Coorrrative Association et al., A. D. 1. 

The second argument is not borne out by the record of the pro- 
mulgation of the order. Examination of that record shows that the 
words “for consumption as cream” were intended to differentiate 
cream used as cream from cream used for manufacturing purposes. 
But the only manufacturing purposes specified in Class II are ice 
cream and ice cream mix. 

The third argument is based upon the fact that the market admin- 
istrator had no satisfactory evidence that the sales of the cream were 
not subject to health requirements, a factor which was of considerable 
importance in the establishment of the classifications in the order. 
What health requirements Mr. Erdmann meant is not clear. The 
health requirements considered for the purpose of establishing Classes 
I and II at the prices specified seem to be health requirements appli- 
sable to producers which increase the costs of producing market milk 
and cream above those for manufacturing milk and cream. If the 
health requirements referred to are not restrictions upon producers, 
Mr. Erdmann’s argument does not seem to be a very potent one for 
distinguishing in classification between milk and cream sold to candy 
manufacturers and bakeries. 

At any rate, we think that the order as written does not permit the 

classification of the cream as Class II. Accordingly, the proper clas- 
sification is Class ITI. 
ORDER 
In view of the foregoing, the hearing on the petitioners’ complaint 
concerning Classification and pricing, where standardization was fol- 
lowed, is set aside. A new hearing on this phase of the proceeding 
shall bg held in accordance with the applicable rules of practice. 

The relief requested by the petitioners in connection with the classi- 
fication of buttermilk is denied. 
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The relief requested by the petitioner, Western Dairy Company, in 
connection with cream is granted. 
Tuomas J. FLavin 
Assistant to the War Food Administrator 


(A. D. 413) 


In re St. JoserpH Srock Yarps Company. P&S Doc. No, 298. Decided June 1, 
1948. 

Consent Order—Rates and Charges. Pursuant to stipulation, the 
parties to the proceeding consented to the issuance of an order further 
extending, from June 1, 1943, to June 1, 1944, the suspension provisions of 
the prior orders prescribing maximum rates and charges for yarding 
livestock, with the exception that the petitioner may, in future quarterly 
statements, eliminate the amount paid to individual employees, provided 
it shows in lieu thereof the total number of employees earning a stated 
lump sum. 


CONSENT ORDER 


Pursuant to the stipulation entered into by the Agricultural Mar- 
keting Administration (now the Food Distribution Administration, 
War Food Administration) and the St. Joseph Stock Yards Company 
on or about April 13, 1942, the Assistant to the Secretary of Agriculture 
entered an order in this proceeding on June 24, 1942, in which the 
provisions of orders theretofore entered for yarding livestock were 
suspended for the period from June 1, 1942, to and including June 1, 
1943, and in which the petitioner was permitted during this period 
to publish, file, assess, and collect the rates for yarding livestock 
specifically set out in the order. On or about May 24, 1943, the Food 
Distribution Administration and the petitioner entered into a stipula- 
tion in which it was agreed that the provisions of the prior stipula- 
tion be extended to June 1, 1944, with the exception that in submitting 
future quarterly statements it may eliminate the amount paid to 
individual employees provided it shows in lieu thereof the total num- 
ber of employees earning a stated lump sum, and the petitioner con- 
sented to the entry of an order in conformity with the provisions of 
the stipulation. 

ORDER 


Ir Is Orverep that the terms and the provisions of the order entered 
in this proceeding on June 24, 1942, be, and the same hereby are, 
extended to June 1, 1944. 

Ir Is FurrHer Orperep that a copy hereof shall be served upon the 
petitioner by registered mail. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 
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(A. D. 414) 


In re Joutus J. Wru1AMs. P&S Doc. No. 1492. Decided June 4, 1943. 


Dismissal. Upon consideration of the record and subject to the con- 
dition that the respondent comply with the stipulation herein stated, 
the proceeding instituted on July 6, 1942, is dismissed. 


ORDER OF DISMISSAL 












On June 26, 1942, the respondent filed and published to be effective 
July 7, 1942, a new schedule of rates and charges which was suspended 
for 30 days by order of the Assistant to the Secretary, dated July 
6, 1942. The proposed schedule was suspended for a further period 
of 30 days by order of the Assistant to the Secretary, dated August 
5, 1942. “At the expiration of that period of suspension, the respond- 
ent voluntarily withheld placing the schedule in effect pending the 
conclusion of the proceeding. Thereafter, the Food Distribution Ad- 
ministration (now part of the War Food Administration) and the 
respondent entered into a stipulation by which the respondent ad- 
mitted that its proposed schedule of rates and charges was not rea- 
sonable, agreed to withdraw the same, agreed not to seek an increase 
in its existing schedule of rates and charges as set forth in its Tariff 
No. 1 and Supplements Nos. 1 and 2 thereof for the period of at least 
one year from March 25, 1943, and, in any event, not to file a new 
tariff or supplement to the existing tariff providing for an increase 
in rates and charges until after 30 days’ notice had been given to the 
Packers and Stockyards Division, Livestock and Meats Branch, War 
Food Administration. The respondent also agreed to keep accounts, 
records, and memoranda which will segregate income and expenses 
between its regular stockyard services and its dealer and livestock 
operations, and also show all transactions of a market agency and 
dealer character, including such details as may be necessary to enable 
respondent to furnish the information required in annual reports 
submitted pursuant to the act. The Food Distribution Administra- 
tion on its part agreed to recommend that the proceeding instituted 
on July 6, 1942, be dismissed without prejudice. 

Upon consideration of the record and subject to the condition that 
the respondent comply with the conditions agreed to in the afore- 
mentioned stipulation, the proceeding instituted on July 6, 1942, is 
dismissed without prejudice. 




























Tuomas J. Fiuavin 
Assistant to the Secretary of Agriculture 
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(A. D. 415) 


In re GABRIEL Ferrantr & Company. P&S Doc. No. 1478. Decided June 16, 1943. 


Cease and Desist. Upon inquiry and notice charging live poultry 
dealer with certain unfair practice, it is ordered that the respondent 
shall cease and desist from (1) giving gratuities to truckers employed 
by shippers of poultry and (2) keeping inadequate records. 


PRELIMINARY STATEMENT 


On June 25, 1942, the Acting Administrator of the Agricultural 
Marketing Administration issued an inquiry and notice under the 
Packers and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.), 
charging Gabriel Ferranti & Company, the respondent, with having 
defrauded the consignors of- four loads of poultry by reporting and 
remitting less than the net proceeds of the poultry, having paid 
gratuities to truckers employed by shippers of poultry, and having 
failed to keep records fully disclosing all transactions in its business. 
Respondent answered, denying any violation of the act, denying that 
the facts justified or authorized an inquiry, and alleging that the in- 
quiry was arbitrary and unreasonable. It claimed that the poultry 
involved was not consigned to it, but was sold to it, that the small 
tips it gave truckers were not unlawful, and that its records were 
complete. It requested oral hearing. 

The hearing was held in New York City on August 12, 1942, before 
John C. Brooke, the examiner. C. E. Miles, Office of the Solicitor, 
Department of Agriculture, appeared as counsel for the Agricultural 
Marketing Administration, and Abraham I. Mayer, Newark, New 
Jersey, for.the respondent. The examiner denied respondent’s mo- 
tion to dismiss for want of jurisdiction. Edmund J. Kohler, an 
accountant for the Department, testified for the Agricultural Market- 
ing Administration. Gabriel Ferranti, one of the partners compos- 
ing the respondent firm, and Herman Greenstein, respondent’s book- 
keeper, testified for respondent. 

Many details were undisputed, and as they are shown below in 
the findings, they need not be set out here. Although it does not ap- 
pear in that order in the record, the conflicting evidence on one ques- 
tion is outlined below before another question is taken up. 


CONSIGNMENT OR SALE 

Mr. Kohler deduced from the statements sent in connection with 
the four shipments, described below in the findings, and from other 
information not in the record, that the poultry was consigned to re- 
spondent for sale. He said that Simper, one of the shippers, told him 
in Mr. Greenstein’s presence that this was true as to Simper’s poultry. 
On some shipments recorded as were these, he stated, respondent sold 
the poultry for less than the amount it reported to the shipper. 
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Mr. Ferranti testified that, in each of the four instances, a price 
per pound for each item was agreed upon over the phone before the 
poultry was shipped, and it was agreed that the charge for coops 
and the commission were to be deducted. He called the price a “guar- 
anteed price” and said the commission was for selling the poultry. He 
concluded that the shippers were satisfied because they sent in more 
poultry. Respondent consigns poultry to others, he said, but never 
receives poultry consigned from shippers for sale. He testified that 
if he received poultry on consignment, he would put the shipper’s 
name higher up on the statement, opposite “Sold for”, rather than 
opposite “Bought from”, where the shippers’ names appear 
on the statements in evidence, and would not scratch the inappli- 
cable words, and that any poultry man would understand this. Ac- 
cording to him, in a consignment the shipper comes to the door with- 
out prior arrangements and leaves the poultry for sale. When re- 
spondent buys poultry, he said, it becomes respondent’s when weighed. 

Mr. Greenstein did not remember any shipper discussing a con- 
signment, and said respondent had not received poultry on consign- 
ment within a year. Although Simper knew the Department ques- 
tioned the transaction, he denied that Simper said he was dissatisfied. 
He testified that he prepared a statement for Simper to sign. The 
statement, admitted in evidence, is apparently signed by Simper, and 


recites that the poultry was sold, not consigned, to respondent, and 
was paid for in full. 


Coors CHARGED AND UsEp 

Mr. Kohler testified that respondent furnished fewer coops than it 
charged for in each of the four transactions concerned. Mr. Fer- 
ranti said that, by agreement, a deduction for one coop was to be 
made f6r each 150 to 160 pounds of poultry, whether more or fewer 
were actually used. 


Tires to TrucKERS 

It is not disputed that truckers are employed and paid by shippers, 
and that respondent gives them gratuities, the only contention on 
this point being whether giving these tips is improper. Mr. Fer- 
ranti denied that they were given to influence the truckers, and said 
they were for satisfactory services rendered, such as backing the 
truck up to the unloading platform. 


CoMPLETENESS OF Recorps 

According to Mr. Kohler, respondent’s records were incomplete in 
that details, such as amounts, to whom paid, and reasons for payment, 
regarding tips to truckers were not shown; the number of coops used, 
and the number of baskets unloaded, for each lot of poultry were not 
recorded; and a $15 weekly payment was not explained. He said 
vouchers showing details as to tips, presented at the hearing, were 
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not shown to him, although he had asked for such data. Records of 
payments to the union would indicate the number of baskets unloaded 
in a week, he stated, and he did not remember asking what the figure 
82 on Simper’s record meant, but Mr. Greenstein told him respondent 
did not keep a record of baskets unloaded. 

Mr. Ferranti presented vouchers showing tip details, and said 
respondent’s records completely showed all transactions, were kept 
by a bookkeeper, and were checked monthly by a public accountant. 

Mr. Greenstein testified that respondent had vouchers supporting 
all petty cash disbursements, and that the daily sheets (the .record 
does not show what these are) show the number of baskets unloaded 
for each load of poultry. He denied that Mr. Kohler had asked for 
basket records or petty cash slips. 

Proceeptncs AFTER THE HEARING 

The examiner, in his report, considered the shipments as consign- 
ments, the tips as unfair to shippers, and the records as incomplete, 
and recommended a 90-day suspension of respondent’s registration 
and an order requiring respondent to cease and desist from making 
false or misleading reports and incomplete remissions to consignors, 
and to keep complete records. Respondent filed exceptions and 
requested oral argument, which was held before Thomas J. Flavin 
in Washington on May 11, 1943. 

On the whole record, respondent’s contentions may be summarized 
as follows. Respondent has not been treated fairly, as it was never 
given a chance to explain the alleged violations before the complaint 
was served, contrary to the requirements of the rules of practice. 
Respondent has not received poultry on consignnment for some time. 
It purchased the poultry involved, has paid the shippers according to 
agreement, they are satisfied, and no one has been defrauded. Since 
its filed tariff calls for a commission, it properly showed a commis- 
sion on its statements. Nothing in the regulations prevents such 


purchases as those were. There is nothing wrong with small tips, 


and there is no evidence that they were given to influence truckers. 
It is customary to tip those who deliver goods purchased. Payments 
to the union for coops unloaded show how many coops respondent 
used in any week. Its records are complete, showing all details of 
its business. 

As Mr. Miles had retired from service with the Department, John 
J. Curry appeared for the Food Distribution Administration at the 
oral argument. He contended that the shipments were consignments, 
as charges for commission and coops showed that the shippers were 
still interested in the poultry; that respondent’s records should show 
the number of coops used for each shipment and the purpose of the 
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$15 weekly expenditure; and that tips to truckers have been held 
unfair as tending to undermine the loyalty they owe their employers. 

At the close of the argument, respondent’s counsel requested suspen- 
sion of the proceedings until the return of George Solomon, one of 
the respondent partners, from military service. 


FINDINGS OF FACT 


1. Respondent is a partnership composed of Gabriel Ferranti and 
George Solomon, partners, whose address is 218 Vanderpool Street, 
Newark, New Jersey. Since December 10, 1940, it has been licensed 
under the act as a live poultry dealer at Newark, a city duly desig- 
nated as subject to the act (9 CFR 204.2). 

2. About February 13, 1942, respondent received in Newark a ship- 
ment of poultry from J. Permuy, Vineland, New Jersey, and sent 
the shipper a statement showing pounds, prices, and amounts for 
different kinds of poultry, “Total Sales” of $487.80, and deductions 
of $7.70. for 14 coops and $21.97 for commission at one cent per 
pound. Respondent sold th's poultry for a gross of $513.15. 

3. About February 20, 1942, respondent received in Newark a 
shipment of poultry from Leonard and Woodward, Canton, Pennsyl- 
vania, and sent the shipper a statement showing pounds, prices, and 
amounts for different kinds of poultry, “Total Sales” of $905.19, and 
deductions of $13.20 for 24 coops and $35.30 for commission at one 
cent per pound. Respondent sold this poultry for a gross of $919.44. 

4. About March 4, 1942, respondent received in Newark a shipment 
of poultry from John W. Simper, Horseheads, New York, and sent 
the shipper a statement showing pounds, prices, and amounts for 
different kinds of poultry, “Total Sales” of $1,112.44, and deductions 
of $17.05 for 31 coops and $46.15 for commission at one cent per 
pound. Respondent sold this poultry for a gross of $1,145.53. 

5. About March 6, 1942, respondent received in Newark a ship- 
ment of poultry from J. Permuy, Vineland, New Jersey, and sent 
the shipper a statement showing pounds, prices, and amounts for 
different kinds of poultry, “Total Sales” of $436.56, and deductions 
of $6.60 for 12 coops and $18.60 for commission at one cent per pound. 
Respondent sold this poultry for a gross of $456.65. 

6. The statements mentioned in Findings 2, 3, 4, and 5 were on 
printed forms. Under respondent’s name on the forms are the words 
“Commission Merchants and Dealers”, and near the upper right 
corner the words “Federal Stockyard & Packer’s License No. 2257”. 
One line begins “Newark, N. J.,” and has a blank space for date. A 
second line has a blank for the shipper’s name after the words “Sold 
for” printed directly above “Bought from”. A third line has spaces 
for date of receipt and the shipper’s address. The right side of the 
lower part of the form has lines and spaces for pounds, price, and 
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amount for the different kinds of poultry, and a line for “Total 
Sales”. To the left are lines for charges for various items, includ- 
ing “Coops” and “Commission”. 

7. Respondent did not actually use as many coops as were listed on 
the statements mentioned in Findings 2, 3, 4, and 5. 

8. Respondent’s tariff, filed in December 1940, gives the nature of 
its business as “Commission Merchants and Dealers” and lists “one 
cent per pound commission and 55 cents per coop rental” among its 
charges for shipments received by truck and express. 

9. Respondent gives tips of about a dollar to truckers employed 
by the shippers of poultry received by respondent. 

10. Respondent keeps records showing the details of tips to truck- 
ers but did not show them to the accountant who examined re- 
spondent’s records for the Department. 

11. Respondent’s records are incomplete in that they do not show 
clearly the number of baskets unloaded and the number of coops used 
in connection with each lot of poultry received, and do not show the 
nature of a weekly expense of $15. 


CONCLUSIONS 


It would have been better for both parties if the procedure contem- 
plated by the rules of practice had been followed before this proceed- 
ing was formally instituted (9 CFR, 1941 Sup., 202.3 (b), 202.6 (a) ; 
7 F. R. 2963). It was not apparent, however, until the oral argument 
that respondent’s claim of lack of jurisdiction and unfairness was 
based. upon the failure: of the Administrator to call upon it and 
attempt amicable settlement before issuing the inquiry and notiée. 
Had this been clear when the answer was filed, or when the motion 
to dismiss was made at the beginning of the hearing, any damage 
done could have at least been lessened by holding a prehearing con- 
ference. Respondent has now had full opportunity to explain every- 
thing, and it does not seem that its alleged lack of opportunity to 
do so at some specific earlier time is fatal to the entire proceeding. 

The statements sent by respondent indicate that it received the 
poultry on consignment and sold it for the shippers. Charges for 
commission and coops used by respondent are inconsistent with 
respondent’s claim that it bought the poultry outright from the 
shippers. One does not usually pay a commission to the person who 
buys something from him, especially where the purchaser refers to it 
as a commission for selling. According to respondent, the shippers 
did the selling in their transactions with respondent, and then paid 
respondent a cent a pound for what they themselves had done. The 
rented coops were used after the poultry belonged to respondent, on 
respondent’s claim of purchase rather than consignment, but still the 
shipper paid the rent. Payment of commissions and coop rentals 
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indicates that the shippers continued to be interested in the poultry 
after respondent claims to have purchased it. 

Respondent’s use of the term “guaranteed price” also seems more 
consistent with consignment than with outright sale. A fixed or 
agreed specific price is not generally considered a guaranteed price. 
Use of this term usually implies that the guarantor agrees upon a 
minimum or maximum, but future events may result in establishing a 
price above the guaranteed minimum or below the guaranteed maxi- 
mum. If the prices were fixed, not subject to change, what was there 
to guarantee? But it would not seem odd for respondent, as con- 
signee, to guarantee shippers the minimum prices for which it would 
sell their poultry, thus assuring them of efficient salesmanship, for 
which they pay commission, but leaving them the advantage of any 
favorable turn of the market. 

If respondent has ceased to function as a commission merchant, 
it should not carry that term upon its printed statements, and in its 
tariff. Furthermore, the forms must have been printed less than 
two years before the hearing, as they show the license issued in 
December 1940, although respondent claimed that they were printed 
years ago when it did act as both commission merchant and dealer. 

In spite of these inconsistences, however, it would be possible for 
shippers to agree to what Mr. Ferranti said they did. If so, there 
is no fraud in paying them in accordance with the contract. The 
charge here is not that the statements were likely to mislead, which 
the evidence might support, but defrauding by failing to account 
for the proceeds of a sale on consignment. Had the shippers testified, 
the nature of their agreements might have been clarified, but as they 
did not, and no reasons for failing to call them are shown, the 
evidence does not seem to support the charge of fraud. 

Charging rental for more coops than were actually used is, on its 
face, certainly not an honest practice. However, the complaint does 
not charge that respondent did so, and, again, the claim that the 
shippers agreed to averages on coop rentals could be true, on this 
record. It would be preferable, of course, for the statement to show 
the true facts, so that no explanation would be necessary. 

Respondent’s contention that there is no harm in tipping truckers 
unless an evil purpose is shown is not well taken under the cir- 
cumstances. A trucker employed and paid by a shipper of poultry 
should act in the shipper’s interests. Personal favors from others, 
given in connection with the trucker’s services to his employer, tend 
to inject a consideration of his personal interests, which may con- 
flict with those of his employer, and constitute an unfair and dis- 
crimnatory practice. Such practice is now specifically forbidden 
by the regulations under the act (9 CFR 201.54; 8 F. R. 398), and 
respondent should be ordered to discontinue it. 
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While the burden is not on an accountant, examining records of a 
licensee under the act,'to point out each specific record he wishes to 
see, it appears that respondent does keep some records it did not show 
the accountant and was consequently charged with not having. It 
should be ordered to keep records clearly showing the number of 
baskets and coops used for each shipment of poultry, and the reason 
for each item of business expense. 

Respondent’s request to suspend further proceedings in this matter 
until one of its partners returns from military service is denied. 

While the proof in the record does not seem to warrant a suspension 
of respondent’s license, it should be careful, in reporting and remitting 
to its shippers, to disclose the facts fully and clearly, especially when 
there is anything unusual in the nature of the shipper’s contract. 

















ORDER 






Respondent shall cease and desist from giving tips or other gratui- 
ties to truckers employed by shippers of poultry, without the prior 
knowledge and consent of such shippers, except as is specifically 
authorized by the regulations under the act. 

Respondent shall cease and desist from failing to keep records 
clearly and correctly showing the number of baskets unloaded in con- 
nection with each shipment of poultry sold or consigned to it, and, if 
any charge is made or passed on by respondent for coops in connection 
with any such shipment, the number of coops actually used. 

Respondent shall cease and desist from failing to keep records 
showing the nature and purpose of each item of its business expense. 

Copies hereof shall be served on respondent by registered mail or in 
person, and this order shall become effective ten days after this date. 















Tuomas J. FLavin 
Assistant to the War Food Administrator 







(A. D. 416) 















In re R. J. Kuenster. P&S Doc. No. 1543. Decided June 17, 1948. 










Consent Order—Unfair Practice. The respondent having admitted 
engaging in and using unfair, unjustly discriminatory, and deceptive 
practices and devices, pursuant to stipulation, it is ordered that he cease 
and desist from (1) selling and weighing livestock belonging to one 
consignor with livestock belonging to other and different consignors, and 
unjust accounting, (2) failing to make and collect proper charges for 
services of selling livestock in accordance with the tariff on file with the 
Secretary, and (8) deducting from the proceeds of sale of livestock han- 
dled on a commission basis amounts greater or less than the correct 
amount of the yardage charges. 


CONSENT ORDER 












On April 15, 1948, there was served on R. J. Kuenster, doing busi- 
ness as Kuenster Brothers, hereinafter referred to as the respondent, 
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an order of inquiry and notice of hearing in which it was alleged 
that the respondent was and is violating the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 e¢ seg.), and the rules and regula- 
tions promulgated thereunder. The respondent, in due course, 
acknowledged receipt of the inquiry, admitted the truth of the alle- 
gations therein, and consented to the issuance of an appropriate order 
directing him to cease and desist from continuing the violations set 
forth in the inquiry. The violations charged consisted of (1) engag- 
ing in and using unfair, unjustly discriminatory, and deceptive prac- 
tices and devices and of failing to render reasonable stockyard services 
in that the respondent sold and weighed livestock belonging to one 
consignor with livestock belonging to other and different consignors, 
and in separate accounts rendered to such consignors reported sales 
showing that such livestock had been sold in separate lots and re- 
ported weights for which no duly executed scale tickets were obtained 
to show that such weights were true and correct; (2) failing to charge, 
demand, and collect the proper and lawful charges for the services of 
selling livestock in accordance with the tariff on file with the Secre- 
tary; and (3) deducting from the proceeds of sale of livestock han- 
dled on a commission basis, amounts greater or less than the correct 


amount of yardage charges. 
Accordingly, the respondent, his officers, agents, and employees 


are ordered to cease and desist from (1) ‘engaging in and using the 
unfair, unjustly discriminatory, and deceptive practice and device of 
selling and weighing livestock belonging to one consignor with live- 
stock belonging to other and different consignors, and in separate 
accounts rendered to such consignors reporting sales showing that 
such livestock had been sold in separate lots and reporting weights 
for which no duly executed scale tickets were obtained to show that 
such weights were true and correct, and of failing to render reasonable 
stockyard services in connection therewith; (2) failing to charge, de- 
mand, and collect the proper and lawful charges for the service of 
selling livestock in accordance with the tariff on file with the Secre- 
tary, and (3) deducting from the proceeds of sale of livestock handled 
on a commission basis amounts greater or less than the correct amount 
of yardage charges. A copy of this order shall be served upon the 
respondent by registered mail and this order shall become effective 
20 days from the date of signing thereof. 


Tuomas J. FLAVIN, 
Assistant to the War Food Administrator 
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In re JoHN P. SarsFietp et al. P&S Doc. No. 1539. Decided June 17, 19438. 
Consent Order—Unfair Practice. Same as Jn re R. J. Kuenster, 2 AD 158. 


CONSENT ORDER 


On April 9, 1943, there was served on John P. and Joseph A. 
Sarsfield, co-partners, doing business under the name of Sarsfield 
Brothers Commission Company, hereinafter referred to as the re- 
spondents, an order of inquiry and notice of hearing in which it was 
alleged that the respondents were and are violating the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seqg.), and the rules 
and regulations promulgated thereunder. The respondents, in due 
course, acknowledged receipt of the inquiry, admitted the truth of 
the allegations therein, and consented to the issuance of an appro- 
priate order directing them to cease and desist from continuing the 
violations set forth in the inquiry. The violations charged consisted 
ef engaging in and using unfair, unjustly discriminatory, and de- 
ceptive practices and devices and of failing to render reasonable 
stockyard services in that the respondents sold and weighed live- 
stock belonging to one consignor with livestock belonging to other 
and different consignors, and in separate accounts rendered to such 
consignors reported weights for which no duly executed scale tickets 
were obtained to show that such weights were true and correct, and 
accounted for and remitted proceeds to such consignors on the basis 
of prices different from those at which the livestock were sold. 
Accordingly, the respondents, their officers, agents and employees, 
are ordered to cease and desist from engaging in and using the un- 
fair, unjustly discriminatory, and deceptive practice and device of 
selling and weighing livestock belonging to one consignor with live- 
stock belonging to other and different consignors and in separate 
accounts rendered to such consignors reporting weights for which no 
duly executed scale tickets were obtained to show that such weights 
were true and correct, and accoynting for and remitting proceeds to 
such consignors on the basis of prices different from those at which 
the livestock were sold, and of failing to render reasonable stock- 
yard services in connection therewith. A copy of this order shall be 
served upon the respondents by registered mail and this order shall 
become effective 20 days from the date of the signing thereof. 
Tuomas J. FLAvIn 
Assistant to the War Food Administrator 
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(A. D. 418) 


In re L. B. ANDREWS LIVESTOCK COMMISSION CoMPANY et al. P&S Doc. No. 311. 
Decided June 21, 1943. 


Extension of Rate Order. Provisions of prior orders entered on June 
14, 1933, and October 14, 1987, having been suspended by consent order 
issued December 13, 1941, for the year 1942, and further extended for 
a period of six months from and after December 31, 1942, upon request 
of the petitioners, the stipulation and the consent order of December 
31, 1942, are hereby continued in effect to and including June 30, 1944, 
subject to all the terms and conditions of such order prescribing rates 
for stockyard services rendered by the petitioners not in excess of the 
maxima set forth in the stipulation. 


SUPPLEMENTAL ORDER 


By a consent order issued December 13, 1941, in this proceeding, 
pursuant to a stipulation entered into between the Agricultural 
Marketing Administration and the petitioners, the provisions of prior 
orders entered on June 14, 1933, and October 14, 1937, were suspended 
for the year 1942, and the petitioners were permitted to file, assess, 
and collect rates for stockyard services rendered by them not in 
excess of the maxima set forth ina stipulation. Pursuant to a request 
of the petitioners, the provisions of the order of December 13, 1941, 
were extended for a period of six months from and after December 
31,1942. The petitioners have requested that the stipulation and the 
consent order of December 31, 1941, be extended for another year 
from July 1, 1943, and the Food Distribution Administration has 
recommended that their request be granted. Accordingly, all pro- 
visions of the order of December 13, 1941, are hereby continued in 
effect to and including June 30, 1944, subject to all the terms and 
conditions of such order and of the stipulation. 

Copies hereof shall be served on the petitioners by registered mail 
or in person. 

Tuomas J. Fiavin 
Assistant to the War Food Administrator 


(A. D. 419) 


In re C. H. Acker. P&S Doc. No. 402. Decided June 30, 1943. 


Extension of Commission rates. Orders of June 28, July 8, and July 
10, 1941, prescribing rates and charges for services of petitioners of 
buying and selling livestock on commission at Union Stock Yards, 
Chicago, Illinois, as amended by an order on November 27, 1941, and 
extended by supplemental orders on June 30, 1942, and December 29, 
1942, to and including June 30, 1943, are hereby further extended to 
and including December 31, 1943. 


SUPPLEMENTAL ORDER 


By orders entered in this proceeding on June 28, July 8, and July 
10, 1941, as amended by an order entered on November 27, 1941, rates 
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and charges were prescribed for the services of the petitioners of 
buying and selling livestock on commission at the Union Stock Yards, 
Chicago, Ilnois. By supplemental orders entered on June 30, 1942, 
und December 29, 1942, the provisions of the orders referred to above 
were extended to and including June 30, 1943. 

The petitioners have requested that the provisions of such orders 
be further extended for a period of six months from July 1 to Decem- 
ber 31, 1943. The Food Distribution Administration has recom- 
mended that the request of the petitioners be granted. Accordingly, 
all provisions of the orders of June 28, July 8, and July 10, 1941, as 
amended by an order entered on November 27, 1941, are hereby 
extended and continued in effect to and including December 31, 1943, 
subject to all the terms and conditions under which such orders were 
issued. 

Copies hereof shall be served on the petitioners by registered mail 
or in person. 

Tuomas J. FLavin 
Assistant to the War Food Administrator 


(A. D. 420) 


Inre AMERICAN LIvesTocK CoMMISSION. P&S Doe. No. 143. Decided June 30, 1943. 


Extension of Commission Rates. Order of July 29, 1941, prescribing 
rates and charges for services of the respondents of selling divestock on 
commission, at the Union Stock Yards, Omaha, “Nebraska, which were 
to terminate automatically on July 31, 1942, and which by supplemental 
orders on July 30, 1942, and December 29, 1942, were extended to and 
including June 30, 1948, are hereby further extended to and ineluding 
July 31, 1948, for the purpose of maintaining the status quo while 
negotiations are being conducted with the view of issuing a consent 
order in this proceeding. 


SUPPLEMENTAL ORDER 


By an order entered in this proceeding on July 29, 1941, the rates 
and charges for the services of the respondents of selling livestock 
on commission at the Union Stock Yards, Omaha, Nebraska, were 
modified. Under the terms of the order, the rates prescribed therein 
were to terminate automatically on July 381, 1942. By supplemental 
orders entered on July 30, 1942, and December 29, 1942, the rates 
prescribed in the order of July 29, 1941, were extended to and 
including June 30, 1943. 

The Food Distribution Administration and the respondents are 
negotiating with the view to entering into a stipulation which, if 
approved, will serve as the basis for the issuance of a consent order 
in this proceeding. In order to preserve the status quo while these 
negotiations are being conducted, all provisions of the order of July 
29, 1941, are hereby extended and continued in effect to and including 
July 31, 1943. 
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Copies hereof shall be served on the respondents by registered mail 
or in person. 
Tuomas J. Fuavin 
Assistant to the War Food Administrator 


CONSENT DISMISSAL 


A. D. 421. Biscuorr v. Propucers Live Stock Marketine Asso- 
CIATION. P&S Doc. No. 1549, June 12, 1943. 


(A. D. 422) 


JoEN H. Poster v. FRANK J. CRIVELLA. PACA Doc. No. 4144. Decided June 17, 1943. 


Failure to Account. Where the complainant, acting as broker, sold 
the respondent a carload of tomatoes, and subsequently paid the seller 
for them, and the respondent promised to repay him the amount so ad- 
vanced, but failed to do so, reparation should be awarded the com- 
plainant for the full amount advanced by him. 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), instituted by the complaint 
of John H. Postel, the complainant, seeking reparation from the re- 
spondent, Frank J. Crivella. In his formal complaint, filed October 
20, 1941, complainant alleges that, acting as broker, he sold respondent: 
a carload of tomatoes, and subsequently paid the seller for them, on 
respondent’s promise to repay him the amount so advanced within a 
few days, but that respondent has failed to fulfill his promise to repay. 

Respondent filed an answer admitting that complainant paid for 
the tomatoes, but saying that he did so in part payment of a larger 
amount he then owed respondent, and denying any promise to repay. 
This larger amount is alleged to have been due as a result of the loss 
sustained on a carload of onion sets handled by respondent for the 
joint account of the parties, and respondent asks an award against 
complainant for $2.96, the unpaid balance of that loss. 

A hearing was held in Pittsburgh, Pennsylvania, on May 5, 1942, 
before an examiner, Jack W. Bain. Emerson G. Hess appeared as 
attorney for complainant, and Gilbert E. Morcroft for respondent. 
As there was no material dispute concerning the shipment and sale 
of the tomatoes, the testimony related principally to whether com- 
plainant had paid for the tomatoes on respondent’s promise to repay, 
or as part payment of something he owed respondent on the onion 
sets. Complainant objected to any testimony on the onion sets be- 
cause, it was averred, they do not constitute a perishable agricultural 
commodity within the purview of the act; respondent’s claim as to 
them was not filed within the required nine months; and there is not 
the mutuality essential to a set-off. 
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The respondent Crivella testified that on April 4, 1940, complainant 
agreed to handle a car of onion sets on a joint basis, but that he paid 
the draft when the sets arrived, since complainant said he was short 
of funds. Respondent further testified that at complainant’s request, 
he put the sets in storage, and later sold part of them in Pittsburgh 
and the rest at auction in Ohio, netting a loss of $1,074.66 on the trans- 
action. Crivella stated that complainant did not deny liability for 
half of the loss after he sent him the figures on July 16, 1940, but that 
complainant has not paid his half of the loss. Respondent testified 
that the sets were bought, shipped, stored, and sold in his own name. 

The complainant Postel testified that, when his principal, the seller, 
insisted on payment for the tomatoes, respondent asked him to send 
a check in payment, and promised to have the money for him by the 
time the check cleared. Complainant denied that he handled the 
onion sets on a joint basis with the respondent and contended that 
he sold them as broker to the respondent. Complainant stated that 
later, at the seller’s request, he asked respondent to pay for them, 
and payment was made about April 20. Complainant further testi- 
fied that he had no knowledge of the respendent’s claim arising out 
of the onion set transaction until he received a letter, dated July 16, 
1940, containing a statement showing a loss on the onion sets and 
stating that respondent was applying half of this loss to Postel’s in- 
voice on the tomatoes. It was stated in the letter “Due to my heavy 
tonnage this time of year, ... it is imperative for me to handle 
this amount in this manner.” Postel replied, on July 18, denying any 
jomt deal on the onion sets, and insisted upon payment for the 
tomatoes. 

On seven occasions about the time of the tomato transaction, re- 
spondent borrowed from complainant sums ranging from $348.90 to 
$1000, repaying each of them within a few days. This is consistent 
with complainant’s contention that respondent was to repay, within 
a few days, the $534.37 here involved. Respondent borrowed $1000 
from complainant on June 17, 1940, which he repaid on June 29. 
This is quite inconsistent with respondent’s claim that complainant 
owed him money on June 20, and reduced the debt by paying for the 
tomatoes. However, since the respondent’s contention rests upon a 
claim arising from an onion set transaction, which is not a perishable 
agricultural commodity, there is no jurisdiction here to determine the 
existence or non-existence of this alleged indebtedness. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is 21st and Small- 
man Streets, Pittsburgh, Pennsylvania. 
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2. Respondent is an individual whose address is 21st and Penn 
Avenue, Pittsburgh, Pennsylvania, and was licensed under the act 
at the times mentioned in the complaint. 

3. On June 1, 1940, through complainant as broker, respondent 
purchased, from Florida East Coast Growers Association, a carload 
of tomatoes shipped from Fort Pierce, Florida, and then on track in 
Pittsburgh in car BREX 78569, at the agreed price of $782.50, less 
$248.13 freight from Florida, or $534.37 net, to be paid promptly. 
Respondent accepted and unloaded the tomatoes. 

4. On June 20, 1940, the seller wired complainant demanding that 
respondent immediately pay for the tomatoes. Complainant con- 
sulted respondent, who said he was short of funds at the time, and 
requestedl complainant to mail a check to the seller in payment for 
the tomatoes, promising complainant that respondent’s check would 
be in complainant’s hands by the time complainant’s check cleared 
the bank. 

5. Pursuant to respondent’s request and promise, on June 20, 1940, 
complainant paid, for respondent, the $534.37 due on the tomatoes, 
but respondent has not repaid any part of this amount. 

6. Complainant’s informal complaint was filed on February 18, 
1941, which was within nine months after June 20, 1940, when his 
claim against respondent accrued. 


CONCLUSIONS 


The respondent has failed to prove that the complainant was in- 
debted to him. Respondent’s contention rests upon an unliquidated 
claim arising out of an onion set transaction. Since an onion set is 
not a perishable agricultural commodity, there is no jurisdiction here 
to determine the existence or non-existence of the alleged indebted- 
ness, and, therefore, respondent’s counterclaim should be dismissed. 

Respondent’s failure correctly to account for and pay the money 
complainant paid for him constituted a violation of section 2 of the 
act, for which complainant should be awarded reparation, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $534.37, with interest thereon at 5% per 
annum from June 20, 1940 until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances herein stated shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person and, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 

Tuomas J. FLAvin, 
Assistant to the War Food Administrator 
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JEROME KANTRO v. NATHAN Savitz. PACA Doc. No. 4226. Decided June 24, 1943. 


Brokerage fee. Where the complainant, acting as the respondent’s 
agent, upon wired instructions, purchased and shipped to the respondent 
several carloads of lettuce, and the respondent accepied the produce, 
but failed and refused to pay the complainant the value of the broker- 
age service performed, reparation should be awarded the complainant 
in the full amount claimed. 


PRELIMINARY STATEMENT 


On June 9, 1942, Jerome Kantro filed a complaint under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seqg.), seeking to recover from Nathan Savitz the value of services 
performed by complainant as a buying broker. Respondent an- 
swered, admitting that complainant was employed to purchase 7 car- 
loads of lettuce for respondent, but alleging that he failed to comply 
with respondent’s instructions. By counterclaim based on another 
transaction but filed within time, respondent asks for damages against 
complainant for the alleged failure to purchase fine quality carrots 
of medium size, and the purchase of one carload of lettuce for re- 
spondent without authority. Complainant replied to respondent’s 
counterclaim. 

The amount claimed as damages in the complaint is not in excess 
of $500, and the parties have submitted the issues of fact and law, 
without an oral hearing. Both parties have waived the filing of 
statements of fact and rely upon the pleadings and attached exhibits. 
The record includes a report of investigation, service of which was 
made upon respondent on July 15, and on complainant on July 23, 
1942. 

Copies of wires attached to the complaint purport to have been ex- 
changed between the parties during January 1942. They show that 
respondent ordered 2 cars of lettuce without making specifications as 
to size and quality; 2 cars of “best” lettuce; cars of “best lettuce 
daily”; and cars of lettuce of “outstanding quality.” The 7 carloads 
for which complainant claims payment of brokerage, were accepted by 
respondent. The record contains no inspection certificates or other 
substantial proof of quality, size, and condition of the lettuce. 

Respondent contends that complainant failed to comply with in- 
structions in buying “outstanding quality” lettuce in car PFE 97285, 
in that on the morning of January 14, 1942, respondent wired com- 
plainant not to purchase the lettuce. Wires relating to this car show 
that in response to respondent’s wired order of January 13, the 
lettuce was purchased and shipped prior to receipt of respondent's 
attempted cancellation of the order. 

Respondent alleges in his counterclaim that he was damaged by 
complainant’s failure to purchase a carload of carrots of the quality 














166 PACKERS AND STOCKYARDS ACT, 1921 A. D. 423 


and size specified. The evidence shows that on December 23, 1942, 
respondent wired complainant to purchase a carload of “very fine 
quality” carrots, size medium to large, at a price not to exceed $2. 
Complainant wired respondent the following day that he had bought 
a car of Yell-O Gold brand, medium to large size carrots, at $2, 
meaning $2 per crate, and that shipment would be made the follow- 
ing day. The carrots were inspected at Philadelphia, Pennsylvania, 
by the Binney Inspection Service on January 2, 1942. The inspector 
certified in part as follows: “. . . Irregularly sized. Mostly small 
to medium, few large size . . . Only fairly smooth to some rough 
and knobby. Fairly well colored roots . . . Foilage straggly. Poor 
in appearance. Practically all bunches showing most leaves yellow- 
ing, yellow or brown discolored, few pale green. Ordinary quality. 
Foilage weak. No decay.” 

Proceeds realized from the sale of carrots at Philadelphia was less 
than their cost. 

FINDINGS OF FACT 


1. The complainant is an individual trading as Jerome Kantro Com- 
pany whose address is Salinas, California. 

2. The respondent is an individual trading as Nate Savitz Com- 
pany whose address is 2nd and Dock Streets, Philadelphia, Pennsy]- 
vania, and was licensed under the act at the time the transactions 
hereinafter described took place. 

3. Respondent employed complainant to purchase 7 carloads of 
lettuce for shipment from California to Philadelphia, Pennsylvania. 
Complainant, acting as respondent’s agent and upon wired instruc- 
tions, purchased and shipped to respondent in interstate commerce, 
7 carloads of lettuce and charged respondent brokerage at the rate 
of $15 per car. 

4, Respondent accepted the lettuce, but thereafter failed and re- 
fused to pay compainant the value of the brokerage service per- 
formed, and there remains due and owing complainant from respond- 
ent a total of $105. 

5. The complaint was filed within 9 months after the cause of 
action accrued. 

CONCLUSIONS 


Respondent’s failure to pay complainant for brokerage services 
was in violation of section 2 of the act. 

Respondent’s counterclaim for damages against complainant in- 
volves a breach of contract. That issue is not determined for the 
reason that prior to amendment of section 2, paragraph 4, on April 
6, 1942, the statute did not declare the failure of a broker to perform 
a duty arising out of contract, to be a violation of the statute. 
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Reparation should be awarded complainant in the full amount 
claimed, and the facts should be published. Respondent’s counter- 
claim should be dismissed 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $105 with interest thereon at 5% 
per annum from February 1, 1942 until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 

Tuomas J Fiavin 
Assistant to the War Food Administrator 


UNPUBLISHED DECISIONS 


A. D. 424. Tri-State Fruit Company v. Western Fruit Growers, 
Inc., PACA Doc. No. 4123. Decided June 4, 1943. 

A. D. 425. Zimel Fruit Company v. Buttner-McClure Potato Com- 
pany. PACA Doc. No. 4241. Decided June 4, 1943. 
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Effect of contradiction in record relating to findings of fact_._.. 412 
FINDINGS oF Fact 
Effect of inadequacies in record relating to__.__,------------ 412 
Orver No. 41 (Cuicago) 
CLASSIFICATION OF MILK 
On the basis of the record, it is held that the classification 
of the petititioner’s buttermilk in Class II by the 
market administrator was not shown to be improper, but 
the petitioner’s cream sold to candy manufacturers 
and bakeries should have been classified by him in Class 
III, instead of Class II, and, since the hearing record on 
the issue raised by standardization is confusing, it is 
ordered that a new hearing on this phase of the proceed- 
ing shall be held in accordance with the applicable rules 
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Upon inquiry and notice charging live poultry dealer with 
certain unfair practice, it is ordered that the respondent shall 
cease and desist from (1) giving gratuities to truckers em- 
ployed by shippers of or and (2) keeping inadequate 
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ConsENT ORDER 
Rates and Charges 

Pursuant to stipulation, the parties to the proceeding con- 
sented to the issuance of an order further extending, 
from June 1, 1943, to June 1, 1944, the suspension pro- 
visions of the prior orders prescribing maximum rates 
and charges for yarding livestock, with the exception 
that the petitioner may, in future quarterly statements, 
eliminate the amount paid to individual employees, 
provided it shows in lieu thereof the total number of em- 
ployees earning a stated lump sum 

Unfair Practice 

The respondent having admitted engaging in and using 
unfair, unjustly discriminatory, and deceptive practices 
and devices, pursuant to stipulation, it is ordered that 
he cease and desist from (1) selling and weighing live- 
stock belonging to one consignor with livestock belonging 
to other and different consignors, and unjust accounting, 
(2) failing to make and collect proper charges for serv- 
ices of selling livestock in accordance with the tariff on 
file with the Secretary, and (3) deducting from the pro- 
ceeds of sale of livestock handled on a commission basis 
amounts greater or less than the correct amount of the 
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Based on— 
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SUPPLEMENTAL ORDER No. 
Extension of Commission Rates 

Orders of June 28, July 8, and July 10, 1941, prescribing 
rates and charges for services of petitioners of buying 
and selling livestock on commission at Union Stock 
Yards, Chicago, Illinois, as amended by an order on 
November 27, 1941, and extended by supplemental 
orders on June 30, 1942, and December 29, 1942, to and 
including June 30, 1943, are hereby further extended to 

and including December 31, 1943_________-______-_-- 419 
Order of July 29, 1941, prescribing rates and charges for 
services of the reependueda of selling livestock on com- 
mission, at the Union Stock Yards, Omaha, Nebraska, 
which were to terminate automatically on July 31, 1942, 
and which by supplemental orders on July 30, 1942, and 
December 29, 1942, were extended to and including 
June 30, 1943, are hereby extended to and including 
July 31, 1943, for the purpose of maintaining the status 
quo while negotiations are being conducted with the 

view of issuing a consent order in this proceeding - - - - - - 420 

Extension of Rate Order 

Provisions of prior orders entered on June 14, 1933, and 
October 14, 1937, having been suspended by consent 
order issued December 13, 1941, for the year 1942, and 
further extended for a period of six months from and after 
December 31, 1942, upon request of the petitioners the 
stipulation and the consent order of December 31, 1942, 
are hereby continued in effect to and including June 30, 
1944, subject to all the terms and conditions of such 
order prescribing rates for stockyard services rendered by 
the petitioners not in excess of the maxima set forth 
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